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INTRODUCTION
THE ARIAS(UK) MEDIATION SCHEME

ARIAS(UK) operates a Mediation scheme for the resolution of insurance and reinsurance related  disputes, as a complement to its arbitration scheme.

ARIAS(UK) Mediation Panel Members

ARIAS(UK) Mediation Panel Members are all accredited on behalf of ARIAS(UK) by Nottingham Law School's Faculty of Dispute Resolution, having completed the intensive and specifically tailored training programme of the Faculty.

They are all also ARIAS(UK) arbitration panel members and are all listed in the ARIAS(UK) Directory, and on the website www.arias.org.uk . Parties and their lawyers may appoint a mediator from the list directly, or request the Mediation Scheme administrator to make an appointment.

(Other arbitration panel members may also be accredited as mediators by other bodies, and have included details of their accreditation in their Directory entries, and offer their services as mediators to parties and their lawyers. However, only ARIAS(UK) accredited panel mediators will be appointed by the scheme administrator on behalf of ARIAS(UK) under the scheme.)

The ARIAS (UK) Scheme

The scheme is administered by the Hon. Secretary and Administration Secretary (contact details below). Requests for appointment of mediators under the Scheme should be made in writing to ARIAS(UK). Mediations under this scheme are conducted by two mediators, a lead mediator and a co-mediator, and parties requesting mediation under this scheme agree to these appointments.

Parties may nominate their own mediators or request ARIAS(UK) to do so. Parties are free to use the services of any competent mediators of their choice. Mediators nominated by ARIAS(UK), however, will only be chosen from our own list of panel mediators accredited by us. Mediators nominated by ARIAS(UK) will charge a fixed fee as determined by ARIAS(UK) (details of current fixed fees from contacts below); mediators appointed by the parties may sometimes charge differently, by agreement with the parties. 

ARIAS(UK) reserves the right to charge a fee for its appointing service - current details are available from the Hon. Secretary or Administration Secretary on request. 

Full details of the Scheme are contained in the ARIAS Guidelines for Mediation, the ARIAS(UK) Agreement for Mediation and associated documents. All these are available on request or can be downloaded from the website.

Contacts:

Hon. Secretary





Administration Secretary

T G Fairs Esq






D A Holmes

terencegfairs@reinsurance.fsnet.co.uk 


c/o IUA









London Underwriting Centre









3 Minster Court









LONDON  EC3R 7DD

davidaholmes@hotmail.com
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ARIAS (UK) 

Accredited Panel Mediators
ARIAS (UK)

PANEL OF ACCREDITED MEDIATORS 2008

Member






Accreditation Year

John Arpel






2004

Adrian Ballardie





2004

Malcolm Beacham





2005

Charles Catt






2004

Alison Green






2004

Jeffrey Gruder QC





2005

Stephen Hartigan





2004

Martyn Hooper





2004

Graham Jackson 





2004

Leslie Lucas






2004

Paul Mant






2004

John McKenna





2005

John Naisby






2004

David Ridpath





2005

Phillippa Rowe





2004

Harvey Simons





2005

Brian Thorogood





2004

Jan Wolonieki





2005

Full cv's are available in the ARIAS(UK) 2008 Directory of Panel Members and/or on the website: www.arias.org.uk .
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IN THE MATTER OF ___________________________________________________________________

BETWEEN: 

______________________________________

First Named Party

-and-

_______________________________________

Second Named Party

AGREEMENT FOR MEDIATION 

____________________________________________________________________________________

1
The Parties, as identified above, have agreed to use their best endeavours to mediate this dispute between themselves subject to the provisions of the ARIAS(UK) Mediation Scheme.

2
It is agreed that [......Name.....] has been appointed as Mediator and [.....Name.....] as Co-mediator in this matter.

3
The Mediation will be held on [......Date..........] and is initially planned to take up to [......Number....] day(s).

4
The Parties agree that they will jointly and severally hold ARIAS(UK), the Mediator and the Co-mediator harmless and will not bring any claim against ARIAS(UK), the Mediator and/or the Co-Mediator. Furthermore the Disputants agree that they will not call the Mediator or Co-mediator as witness in any subsequent litigation or arbitration.

5
One person present from each side shall have the authority to reach a settlement at the Mediation.

6
The total cost of the Mediation will be paid by the Parties in equal shares prior to the commencement of the Mediation.

7
Each Party agrees to bear its own other costs relating to this dispute unless otherwise agreed.
8
The Parties have agreed that this Mediation shall be conducted in accordance with the ARIAS(UK) Mediation Scheme and Guidelines. In particular it is therefore agreed that:

8.1
The Mediation is conducted on the basis that it constitutes a without prejudice settlement negotiation of the matters in dispute and referred to the Mediation. The Parties therefore agree that save as required in 8.6 (below) any information whether written in a document prepared for the Mediation or written or spoken during the Mediation can only be used for the purpose of the Mediation and cannot be referred to in any litigation or arbitration or other proceedings.

8.2
After the Mediation, the Mediator and Co-mediator will not retain any notes made during the Mediation or any papers or other documents provided to them by the Parties for the purposes of the Mediation.

8.3
The Parties are free to provide the Mediator and Co-mediator with any written or other evidence, and any other information including expert advice or opinion, which they consider will assist in resolving this dispute. At the Mediation they may be accompanied by any legal or other advisers whom they wish to have present.

8.4
Conduct of the Mediation hearing will be at the sole discretion of the Mediator.

8.5
During the Mediation the Mediator and/or Co-mediator may speak to the Parties or their representatives separately. Information given to the Mediator or Co-mediator during such private discussions will be confidential unless the disputant involved specifically allows the Mediator to give the information to the other Party.

8.6
The Parties and the Mediator and Co-mediator agree that all details of the mediation and any settlement reached shall be kept confidential unless otherwise mutually agreed as part of any settlement or agreement reached or unless publication is necessary for the purposes of enforcement of any agreement reached.

8.7
At the close of the Mediation the Parties, the Mediator and Co-mediator will each sign a statement that the Mediation has ended, whether resulting in a settlement or otherwise.

9.
This Agreement will only take effect once it has been signed and dated by all Parties, the Mediator and the Co-Mediator, and all fees payable in advance have been received by the Mediator, Co-mediator and/or ARIAS(UK).

SIGNED:

For the First Named Party: __________________________________Date: _______________

[Name:___________________________________ Position:_____________________________ ]

[Address:______________________________________________________________________]

For the Second Named Party: ________________________________Date: _______________

[Name:____________________________________ Position:____________________________]

[Address:______________________________________________________________________]

Mediator: _________________________________________________Date: _______________

[Name: _____________________________________]

[Address: _____________________________________________________________________________ ]

Co-mediator: _____________________________________________Date: ________________

[Name: _____________________________________]

[Address: _____________________________________________________________________________]

ARIAS (UK) 

Notes to Agreement for Mediation
blank

ARIAS(UK) MEDIATION SCHEME


NOTES TO AGREEMENT FOR MEDIATION
"Paragraph" numbers correspond to those in the Agreement for Mediation.

(Paragraph 1)

1
The full provisions of the ARIAS(UK) Mediation Scheme are contained in 

· The Introduction to the Scheme

· The Agreement for Mediation, and these Notes 

· The ARIAS(UK) Guidelines for Mediation

· The ARIAS(UK) pro forma Mediation Settlement Agreement

(Paragraph 2)

2
The Mediator and Co-Mediator may be appointed jointly by the Parties, who are free to 

nominate anyone whom they consider suitable. If the Parties prefer, or if they are unable to agree on a Mediator, Co-mediator or both, then they may apply to the Hon. Secretary of ARIAS(UK) requesting that ARIAS (UK) make the appointment(s). In the latter case, nominations will only be made from the ARIAS(UK) panel of accredited mediators, all of whom have successfully completed the prescribed training and have undergone the required number of pupil mediations.

3
Unless the Parties have (previously or otherwise) agreed a procedure for appointment of the 

Mediator and Co-Mediator, the following default procedure is recommended: 

· the Party proposing mediation should accompany its request for mediation with the names of two (or if preferred, 3) candidates for each position

· the responding Party should reply within 14 days accepting one of the nominations for each position or providing at least two alternative nomination for either or both positions as appropriate

· if within a further 14 days, or such extension of time as they agree, the Parties are still unable to agree on either or both appointments then application can be made to ARIAS(UK) for a default appointment(s).

4
ARIAS(UK) reserves the right to charge a fee for any appointments provided, in whatever 

circumstances. Current details can be obtained from the Hon. Secretary or the Administration Secretary.

(Paragraph 3)

5
The Parties must ensure that someone of sufficient seniority and with proper authority to settle is 

available for the whole of the estimated duration of the Mediation. Should more time than originally

required be needed, that can be arranged at the appropriate stage of the mediation by agreement of all concerned.

6
Note that it will also be necessary to arrange suitable premises for the Mediation. The Parties, or their solicitors, may choose to do this themselves, or ask the Mediator so to do (for which the Mediator may make a charge).

(Paragraph 6)

7
The costs "of the Mediation" include the Mediator's and Co-Mediators' fees (and expenses if any)

as agreed, any ARIAS(UK) appointment fee(s) and the costs of securing suitable premises, 

refreshments and the like. 

8
Mediators and Co-Mediators appointed by ARIAS(UK) will charge the standard fee/hourly rate as agreed by ARIAS(UK)from time to time - details available on request. (The basis and level of Mediation charges under Party appointments will be at the discretion of each Mediator or Co-mediator and should be agreed by all Parties in advance.)

(Paragraph 7)

9
All other costs in the matter not included in the "costs of the Mediation" will be borne by the Party(ies) by whom they are incurred unless any other allocation is reached as part of any settlement agreement in the Mediation or ordered by any appropriate court or tribunal.

(Paragraph 8.3)

10
If the Parties wish to provide any documents or similar materials for the Mediator and Co-mediator these should be provided not less than seven working days before the date of the Mediation (or any other time by agreement with the Mediator and Co-mediator). All submissions should be clearly marked to show whether or not they have also been copied to the other Party(ies) or are to be treated as confidential. 

11
If possible the Parties should also provide the Mediator and Co-mediator with an agreed summary of the facts of the dispute and the outcome sought.

12
If possible, the Mediator should be notified in advance of the numbers of people expected to attend the Mediation, and their roles. (And premises should be large enough to accommodate the expected number of people.)

(Paragraphs 8.2 and 8.5)

13
If the Mediation has to be deferred or extended, then the Mediator and Co-mediator shall be permitted to retain any documents provided and their own notes until the Mediation has been agreed to have ended.

(Paragraph 8.7)

14
The pro forma ARIAS(UK) Mediation Settlement Agreement, should be drawn up at the end of the Mediation, whether or not a settlement agreement is reached, and signed by a representative of each Party, the Mediator and Co-mediator. If this is not done it will not be clear that the Mediation has ended (or when) which may have consequences in any further proceedings. If the settlement agreement itself is complicated and requires later legal drafting, then the Mediation Settlement Agreement should contain, at the least,  "Heads of Agreement" or a brief summary of the key points agreed, and be signed as above.
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IN THE MATTER OF ___________________________________________________________________

BETWEEN: 

______________________________________

First Named Party

-and-

_______________________________________

Second Named Party

____________________________________________________________________________________
MEDIATION SETTLEMENT AGREEMENT
____________________________________________________________________________________
This Mediation took place on  [Date]_________ and ended on [Date] __________. 

The Parties to the Mediation have agreed as follows:

1.
This settlement agreement is in full and final settlement of all matters in this dispute and/or all claims arising out of  ______________(Re)insurance contract number ___________/ periods _______________.

2.
[Name]


 will pay £/$/other__________

 to [Name] _____________at 

[Address]________________________________ by no later than 4.00 pm on ____ / ____ / ____  

by 
_______________________(Cheque/Cash/Bank transfer).

3.
This sum shall include simple  interest of  £/$/other_________, calculated at ____%pa. to run from 

[Date] ________   to ___________[Date].
4.
[Name
]______________________ will deliver [.......          ...free text.............................................]

to [Name] ________________________ at ______________________________________

by not later than 4 o’clock on ____ / ____ / ____

5.
[Insert free text as needed]

6.
The action/arbitration proceedings will be stayed and the parties will 

[image: image1.png]



consent to an order in the terms of the attached Tomlin Order [see attachment], or

[image: image2.png]



seek an award as to costs in terms of this agreement, or

[image: image3.png]



each party agrees to bear its own costs to date , or

[image: image4.png]



the Action will be dismissed with no order as to costs.

7.
[Confidentiality - insert appropriate text .............................................................................................]

8.
The Mediation ended without any agreement as to settlement. [Delete if appropriate]

SIGNED:

For the First Named Party: _____________________________________Date: ___________________

[Name:__________________________________  Position:____________________________________]

[Address:____________________________________________________________________________]

For the Second Named Party: __________________________________Date: ____________________

[Name:____________________________________Position:___________________________________]

[Address:____________________________________________________________________________]

[Add other parties as needed]

Mediator: ______________________________________________Date: ________________________

[Name: _____________________________________]

[Address: ____________________________________________________________________________________

Co-mediator: ___________________________________________Date: ________________________

[Name: _____________________________________]

[Address: ____________________________________________________________________________]

Note: It is recommended that this pro forma is downloaded onto a laptop or other available computer as a "Word" document, and then amended/completed as appropriate by the Mediator at the end of the mediation in the presence of the parties and in accordance with the parties' agreement. Copies can then be printed as necessary for signature.
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ARIAS(UK) MEDIATION SCHEME
Guidelines for Mediation

Introduction 

Mediation is a process whereby a dispute between two or more persons or companies is resolved by remitting the dispute to a private hearing before an independent neutral third party (the Mediator) whose role is to assist the parties to reach a mutually satisfactory solution to the matters in dispute. The Mediator may not impose a settlement on the parties.
Mediator and Co-Mediator
The ARIAS(UK) scheme is specifically designed to meet the needs of the insurance and reinsurance market, and reflects our experience of insurance and reinsurance disputes. Under the ARIAS(UK) scheme the mediator is always assisted by a Co-mediator, who may participate in the Mediator's discussions with the parties and/or conduct separate discussions with parties on his own if he and the Mediator consider that the Mediation will be assisted by a division of the issues in dispute and/or the procedures during the Mediation hearing.

All ARIAS(UK) accredited Mediators and Co-Mediators agree to comply with the EU Code of Conduct for Mediators (See the Appendix to these Guidelines).

Use of the Guidelines

Mediation by an ARIAS(UK) appointed Mediator and/or Cc-mediator subject to these Guidelines shall be available whenever the parties have so stipulated in any existing agreement, or where they agree by separate agreement, to seek to resolve their disputes by utilising the ARIAS(UK) Mediation Scheme.

In every case where a Mediator or Co-mediator is appointed by ARIAS(UK) these Guidelines shall be deemed to be part of the parties agreement to mediate. The parties may vary these Guidelines by agreement.

Appointment of the Mediator

Upon the parties agreeing to remit their dispute to mediation, and choosing not to decide upon their own appointments of Mediator and/or Co-Mediator, they shall apply to ARIAS(UK) to make the appointment(s). They may, if they wish, provide ARIAS(UK) with a brief outline of the matters in dispute in order to enable an appropriate nomination.

Upon payment of the required appointment fee ARIAS(UK) will as soon as reasonably possible appoint a Mediator and/or Co-mediator.

Before accepting any appointment, whether directly from the parties or from ARIAS(UK), the Mediator and Co-Mediator shall disclose to the parties any interest they may have in the dispute or with any of the parties, and any other circumstances likely to affect the presumption of impartiality.

Confirmation of the Mediator

No ARIAS(UK) appointed Mediator or Co-Mediator shall embark upon the mediation without completion of the ARIAS(UK) Agreement for Mediation, signed by a representative of each party and by the Mediator and Co-Mediator. 

Meeting of the Parties with the Mediator

As soon as practicable after his appointment, the Mediator will arrange a meeting before him of all the parties to the dispute. The Mediator will fix the date, time and venue of the meeting, unless either or any of the parties have agreed to arrange to secure the premises.

The Mediator may request further details of the facts of issues from the parties. At least 7 days before the meeting, or as otherwise agreed, each party to the dispute may provide the Mediator with a brief memorandum setting out the relevant facts and issues in the dispute, any written evidence or other documents on which they rely and their position on these issues. The Mediator may send the memorandum to other parties, unless it is clearly marked as Confidential. If possible, the parties should endeavour to produce an agreed statement of the matters in dispute and background facts.

If necessary, the Mediator may, with the agreement of the parties, visit any place relevant to the dispute, or seek legal or other advice. On any visit the Mediator should be accompanied by representatives of all parties.

Conduct of the Meeting

The parties should bring to the meeting all documents and information which they may wish to bring to the attention of the Mediator. They may be accompanied by any legal or other advisers or assistants as they see fit. If at all possible they should inform the Mediator, in advance, of the numbers of people expected to be present and their roles. At the meeting the Mediator may hold joint or separate sessions with the parties, and may make suggestions and explore any ways of effecting a settlement. Conduct of the meeting shall be in the control of the Mediator.

There will be no transcript or record of the proceedings at the meeting, other then the Mediation Settlement Agreement, recording that the Mediation has concluded and what settlement agreement, if any, has been reached.

It is essential that one individual on behalf of each party present at the hearing is vested with proper authority to reach a settlement of the dispute. The parties may either represent themselves or if they prefer appoint suitable persons to represent them. If any party will not be present at the meeting, one of their representatives must be given the authority by that party to agree a settlement of the dispute.

Termination of the Mediation

The Mediator may terminate the mediation at any time if he believes that the matters in dispute between the parties cannot be resolved by mediation. Any party to the mediation may withdraw prior to the meeting by writing to the Mediator and all other parties to that effect, or by withdrawing from the meeting. 

At the conclusion of the mediation, whether resulting in settlement or not, the Mediator and Co-mediator will return all documents to the parties supplying them and destroy all notes. The Mediation Settlement Agreement must be completed appropriately, by the Mediator, and signed by the parties, the Mediator and Co-mediator.

If the Mediation has to be deferred or extended, then the Mediator and Co-mediator shall be permitted to retain any documents provided and their own notes until the Mediation has been agreed to have ended.

Privacy and Confidentiality

The mediation process, including administrative procedures, communication, meetings and private sessions with the Mediator and/or Co-mediator, is private and confidential, and no information arising from it shall be disclosed by the parties or the Mediator or Co-Mediator to any non-party.

Communication between the Mediator or Co-Mediator and any party shall not be disclosed to the other party or parties without the agreement of the originating party. Furthermore, the mediation process is a bona fide attempt to resolve the disputes between the parties, and consequently the entire process is without prejudice.

As such, all statements, documents and other information (whether oral or in writing) made in or arising out of the mediation shall not be discoverable or admissible in any legal, arbitration or other proceedings, save that any statement, document or other information which is otherwise discoverable or admissible shall not become non-admissible merely by virtue of its use in or in connection with the mediation.

No party may call the Mediator or Co-Mediator as a witness in any subsequent legal proceedings to give evidence concerning matters disclosed during the mediation.

Exclusion of Liability

The parties agree that neither ARIAS(UK) nor its officers, nor its servants nor its agents, nor any Mediator or Co-Mediator appointed by them, shall be liable in any way for any act or omission arising out of or in connection with the services to be provided by ARIAS(UK) and/or the Mediator, and such an undertaking shall be enforceable by ARIAS(UK) and the Mediator.

Costs

Each party shall bear the costs of the mediation, as defined in the Notes to the Agreement for Mediation, equally with the other party or parties. All other costs in the dispute shall be borne by the party incurring them, unless some other agreed allocation is incorporated in the Mediation Settlement Agreement.

Special Note

When the dispute arises out of a contract which incorporates a disputes procedure not including mediation, the parties should agree how, if necessary, the timetable for settling the dispute should be altered to permit mediation. If any party has any doubts, they should seek legal advice before taking any steps which might affect the contract dispute settlement procedure. If the contract includes Mediation under the ARIAS(UK) Scheme or "Rules", then the mediation will be conducted in accordance with these Guidelines, the Agreement for Mediation, and other provisions contained in both of these.
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ARIAS(UK) GUIDELINES FOR MEDIATION                        APPENDIX: EU CODE OF CONDUCT FOR MEDIATORS

1. COMPETENCE AND APPOINTMENT OF MEDIATORS
1.1 Competence
Mediators shall be competent and knowledgeable in the process of mediation. Relevant factors shall include proper training and continuous updating of their education and practice in mediation skills, having regard to any relevant standards or accreditation schemes. 
1.2 Appointment
The mediator will confer with the parties regarding suitable dates on which the mediation may take place. The mediator shall satisfy him/herself as to his/her background and competence to conduct the mediation before accepting the appointment and, upon request, disclose information concerning his/her background and experience to the parties.
1.3 Advertising/promotion of the mediator’s services
Mediators may promote their practice, in a professional, truthful and dignified way. 


2. INDEPENDENCE AND IMPARTIALITY 
2.1 Independence and neutrality
The mediator must not act, or, having started to do so, continue to act, before having disclosed any circumstances that may, or may be seen to, affect his or her independence or conflict of interests. The duty to disclose is a continuing obligation throughout the process. Such circumstances shall include
​ 
a) any personal or business relationship with one of the parties,
​ 
b) any financial or other interest, direct or indirect, in the outcome of the mediation, or
​ 
c) the mediator, or a member of his or her firm, having acted in any capacity other than mediator

   for one of the parties.
In such cases the mediator may only accept or continue the mediation provided that he/she is certain of being able to carry out the mediation with full independence and neutrality in order to guarantee full impartiality and that the parties explicitly consent.
2.2 Impartiality 
The mediator shall at all times act, and endeavour to be seen to act, with impartiality towards the parties and be committed to serve all parties equally with respect to the process of mediation. 


3. THE MEDIATION AGREEMENT, PROCESS, SETTLEMENT AND FEES
3.1 Procedure
The mediator shall satisfy himself/herself that the parties to the mediation understand the characteristics of the mediation process and the role of the mediator and the parties in it. 
The mediator shall in particular ensure that prior to commencement of the mediation the parties have understood and expressly agreed the terms and conditions of the mediation agreement including in particular any applicable provisions relating to obligations of confidentiality on the mediator and on the parties.
The mediation agreement shall, upon request of the parties, be drawn up in writing.
The mediator shall conduct the proceedings in an appropriate manner, taking into account the circumstances of the case, including possible power imbalances and the rule of law, any wishes the parties may express and the need for a prompt settlement of the dispute. The parties shall be free to agree with the mediator, by reference to a set of rules or otherwise, on the manner in which the mediation is to be conducted.
The mediator, if he/she deems it useful, may hear the parties separately.
3.2 Fairness of the process
The mediator shall ensure that all parties have adequate opportunities to be involved in the process.
The mediator if appropriate shall inform the parties, and may terminate the mediation, if either a settlement is being reached that for the mediator appears unenforceable or illegal, having regard to the circumstances of the case and the competence of the mediator for making such an assessment, or the mediator considers that continuing the mediation is unlikely to result in a settlement.
3.3 The end of the process
The mediator shall take all appropriate measures to ensure that any understanding is reached by all parties through knowing and informed consent, and that all parties understand the terms of the agreement. 
The parties may withdraw from the mediation at any time without giving any justification.
The mediator may, upon request of the parties and within the limits of his or her competence, inform the parties as to how they may formalise the agreement and as to the possibilities for making the agreement enforceable.
3.4 Fees

Where not already provided, the mediator must always supply the parties with complete information on the mode of remuneration which he intends to apply. He/she shall not accept a mediation before the principles of his/her remuneration have been accepted by all parties concerned. 


4. CONFIDENTIALITY
The mediator shall keep confidential all information, arising out of or in connection with the mediation, including the fact that the mediation is to take place or has taken place, unless compelled by law or public policy grounds. Any information disclosed in confidence to mediators by one of the parties shall not be disclosed to the other parties without permission or unless compelled by law.

� Add additional party names (if needed) on an additional sheet.





